Said: 122349
IN THE SUPREME COURT OF MISSISSIPPI

No. 2003-M -02790

RE: KENDALL BLAKE, M.D., JACKSON
BONE AND JOINT CLINIC, L.L.P. AND
STUART ROBINSON, JR.

CONSOLIDATED WITH:
No. 2003-M-02777

RE:MICHAEL DULSKE, M.D.

CAPITOL ORTHOPAEDIC CLINIC, P.A.
AND STUART ROBINSON, JR.
INDIVIDUALLY, PETITIONERS

CONSOLIDATED WITH:
No. 2003-M-02781

RE:STATE OF MISSISSIPPI,
MISSISSIPPI BUREAU OF BLDG. &
REAL PROPERTY MGT., MISSI SSI PPI
DEPT. OF FINANCE &
ADMINISTRATION AND STUART
ROBINSON, JR.

CONSOLIDATED WITH:
No. 2003-M -2783
RE: NATIONAL GENERAL INSURANCE
CO., AND STUART ROBINSON, JR.,
INDIVIDUALLY

CONSOLIDATED WITH:

2003-M-02784



RE: MICHAEL G. DULSKE, M.D.,
CAPITAL ORTHOPAEDIC CLINIC, P.A.
AND STUART ROBINSON, JR.

CONSOLIDATED WITH:
2003-M-02786

RE: JAMES MARX, F.N.P. AND STUART
ROBINSON, JR. INDIVIDUALLY,
PETITIONERS

CONSOLIDATED WITH
No. 2003-M-02787

RE: JAMESD. POLK, M.D., JAMES
MARX, NURSE PRACTITIONER,
BAPTIST/RICHLAND PRIMARY CARE
CTR., P.A. AND STUART ROBINSON,
JR.

ORDER
1. Before the Court are Pditions for Writ of Mandamus filed by attorney Stuart Robinson,
Jr., and his dients (collectively Robinson), seeking recusd of Circuit Judge Tomie T. Green

in seven pending cases and dl future cases in which Robinson appears as counsd.!  Robinson

Motions for Recusa were filed in seven civil actions pending in the Circuit Court of the First
Judicid Didtrict of Hinds County, styled asfollows:
1. David Alexander Clein vs. Kendall T. Blake, M.D. and Jackson Bone & Joint Clinic, LLP; 251-
97-1003 CIV
2. Lee Perry vs. National General Insurance Company, et al; 251-00-520 CIV
3. Cheryl Havard v. Michael G. Dulske, M.D., Capital OrthopaedicClinic, P.A., Mississippi Surgical
Center Limited Partnership and Mississippi Surgical Center Inc.; 251-01-105 CIV
4. Sheila Sandersv. American National Lifelnsurance Company of Texas and James Marks, F. N.
P.; 251-01-1311 CIV
5. James Robert Princev. The State of Mississippi, Mississippi Bureau of Buildingand Real Property

2



dams that Judge Green “demondrates probable bias (dc¢) and a lack of impartidity as regards
[Robinson], such that her Honor should be recused from this case, and aly other cases
curently pending before her Honor, or subsequently assigned to her Honor, wherein
[Robinson] is counsd.”  Although Judge Green sharply disputes Robinson’s interpretation of
events, the factud basis for Robinson’'s claim is essentidly undisputed.
BACKGROUND FACTS

92. The controversy gpparently began in a lawsuit filed by David Alexander Clein agangt
Kenddl Blake, M.D., et d., when Judge Green set the matter for trial. Robinson, who was
employed as counsal to represent the defendants, requested time to confer with experts
regarding potential conflicts.  Judge Green denied the request? When Robinson later learned
that dl three of his retained experts would be unavalable due to “exiging conflicts with the
trid date, and the death of one (1) expert,” he filed a motion for continuance, which was

denied, followed by a renewd of the motion for continuance which aso was denied. Robinson

Management, Mississippi Department of Finance and Administration and Joe Does 1 through 50;
251-02-541 CIV

6. The Wrongful Death Beneficiaries of Harold Rogers, Deceased v. James D. Polk, M.D., James
Marx, Nurse Practitioner, and Baptist/Richland Primary Care Center, P.A., Unnamed Known
Physiciansand Nurses, 251-02-1764 CIV

7. DeborahDixonvs. Michael Dulske, M.D. and Capitol Orthopaedic Clinic, P.A.; 251-03-407 CIV

2Although we do not doubt Robinson’ s statement since no one disputesit, the record contains no
evidence of his request or Judge Green's denial. However, the record does reflect that Robinson
“approved and consented to” an*“ Agreed Scheduling Order” dated May 2, 2001, whichset the matter for
tria on February 11, 2002. The order recitesthat it was entered “on the joint motion of the plaintiff and
defendant.”



then applied for a writ of mandamus, asking this Court to intervene. His request was denied,
and the case proceeded to trial on February 11, 2002.3

Expert Controversy.
113. During trid, an issue surfaced involving Robinson’s ability to produce one of his
experts, Dr. Greer Richardson, for live testimony, rather than submitting his testimony by
deposition.  Having been informed long before trid that Dr. Richardson had a conflict* with
the trid date, Robinson had already deposed him for trid purposes. However, Dr. Richardson
informed Robinson by letter dated August 29, 2001, that, if he was needed to appear live at
trid, he would try to make arangements to get there. In his response to Dr. Richardson the
next day, Robinson sad he would like for Dr. Richardson to appear live, and he asked Dr.
Richardson to keep him advised of his availahility.
4.  On October 22, 2001, Dr. Richardson indicated to Robinson’'s co-counsel that, dueto
the conflict, he did not think he could appear. Thereafter, several contacts were made in an
unsuccessful attempt to arrange a flight schedule which would dlow Dr. Richardson to appear
live  On January 9, 2002, Dr. Richardson informed Robinson that he would not be able to
appear.
15.  Appaenttly, Dr. Richardson later learned that there was a posshility he could arrange

to get to Jackson for the trid. Although the record does not reflect how this new development

3Since the petitions in these matterswerefiled, the judgment inthe Clein case has been appealed
to this Court and we have before us the complete record and briefs of the appeal. Wehaveexaminedthis
record, dong withthe record offered in support of the petitions for writs of mandamus, and find the entire
trid record fully supportive of the conclusions which we reach here.

“Thiswas one of the expert conflictsthat led to Robinson’s motionfor continuance and application
to this Court for mandamus.



was communicated from Dr. Richardson, Robinson's co-counsd informed plaintiff’'s counse
by letter dated February 5, 2002 (9x days before trid) of the possbility of Dr. Richardson’s
live appearance. The letter stated, “We don’t know one way or the other as of yet.”

T6. The trid began, as scheduled, with Dr. Richardson ill unsure about his ability to travel
to Jackson for live testimony. During the week of trid, the subject gpparently came up
(dthough we aen't told how), and Robinson apparently informed Judge Green that Dr.
Richardson migt be able to tedtify live Judge Green responded by saying, “So what | offered
to you ahead of time> you now want to say if he doesn't come then you want to have the
deposition by tape?’ Robinson responded in the affirmative.

q7. At this point, it appears to this Court that the issue had been clearly and respectfully
presented by Robinson to Judge Green, and that she clearly understood. What is unclear is why
the matter didn't dmply drop until time for Dr. Richardson's tesimony, a which time he
would ether wak to the witness stand, or Robinson would offer his deposition testimony. For
whatever reason, Judge Green did not let the matter drop. The exchange that next took place
cannot be reconciled with anything previoudy sated or anything esawhere in the record. For
clarity, we will recite the rlevant portion of the record provided to us, verbatim:

THE COURT: S0, again, Mr. Robinson, Dr. Richardson will be here correct?

MR. ROBINSON: He has booked a flight and we anticipate him being here. | would say
99.99 percent chance that he will be here.

THE COURT: Mr. Robinson, why are you playing games with words. | knew whether
my witnesses were going to be at triad when | was practicing law. Why
isit that you don't know whether Dr. Richardson will be here or not?

*Judge Green had previoudy approved a deposition of the expert.

5



MR. ROBINSON:

THE COURT:

MR. ROBINSON:

MR. STEVENS:

THE COURT:

MR. STEVENS:

Because he previoudy advised us that he would not be able to be here for
the trial and we've adso had one witness die, one of our experts, so I'm a
little - -

| didn't ask you about nobody else but Dr. Richardson. I'm saying why
don't you know whether Dr. Richardson will be here or not. I'm well
aware that tomorrow none of us may be here. But | want to know why
you can't tel methat Dr. Richardson will be here. He's your expert.

Yes, maam. What | said a few minutes ago, he previoudy advised us that
he could not make it . . . . Were going to cal him by video in accordance
with the rules.

Dr. Leventen is the one that was indicated to this court was too oldto
travel.

Hold on. If you say in accordance with the rules one more time, counsd,
| know the rules. | understand the rules very wel. So from now on you
don't have to put that editorid a the end of every statement because
every time that youve sad it have you noticed | hedtated. 1I'm counting.
| undersand very wdl what the rules are, but this morning you can't tell
me whether Dr. Richardson will be here and you come up with this nice
way of saing you cant guarantee, youre 99 percent sure that hell be
here, but if he doesn't , you want to use his deposition.

We have been arguing over this back and forth for a year now, Mr.
Robinson, and | just cannot believe that you couldn't find you a couple of
experts that would not be a problem that the plaintiff would have the
benefit of their testimony and be able to rebut or cross-examine. . . . But
it's thar case. And if they don't want that doctor here live to tedtify to
that jury, that's fine with me. That's what | told them when they decided
to make the interlocutory gpped. But it doesn't bother me when people
apped. That's just the nature of the beast. But for some reason attorneys
think they can threaten the judge by saying they want to take an
interlocutory apped. If | were a younger lawyer that might would work,
but | been practicing too long. So, in terms of that, I'll just need to have
the depostions so that when you do make your objections I'll know how
I'm going to rule because | will have read the depositions. But | am not
as dumb as you think. | know very well what Mr. Robinson and the other
atorneys are doing when they are playing the game with Dr. Richardson,
anditisagame

And | think you're alot smarter than me by the way.



THE COURT:

THE COURT:

MR. STACK:

THE COURT:

MR. STACK:

THE COURT:

MR. STACK:

THE COURT:

MR. STACK:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

If he is going to be here, he's going to be here. If he int, he in't. But
they are taking a chance on me because they may not have Dr. Richardson
ether way.

* % %

Counsd, | been reading the file and I've read the file for a number of
times and every place | did a second look at it today and every place there
was an indication that Dr. Richardson wouldn't be here.

That he wasn't going to be here?

Yes, Sr.

He had a flight and he was prepared to be here and testify Friday and that
was why we - -

Then what's the problem if he was going to be here Friday to tedtify.
Right.
Okay. Wdl, what's the problem.

Wedl, | thought Your Honor said we werent going to have courton
Friday.

Right. And you only came up to tel me that he wasn't going to be here on
Friday after you learned | said | wasn't going to be here. So what's the
problem with him coming Friday anyway?

If | may address, Your Honor. Your Honor caled and spoke with Dr.
Munn. If the court thinks that we're playing games | dont have any
problem with you cdling Dr. Richardson. We work with the facts were
given and end up doing the best we can.

| asked you whether Dr. Richardson on Monday was going to be here on
Friday.

And | gave you an honest answer based upon the information available to
me.

Counsd, I've never had anyone at any trial at any time I've been on this
bench tell me in the terms that you told me Monday, that you may or may

7



MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

not have an expert. This is the first time anybody waked in an told me,
wdl, we don't know because our expert is a a convention. You knew a
year ago, a year ago, that Dr. Richardson was not going to be here. Is that
correct?

Your Honor, I've given you the information as honestly as | can. If you
want me to take the sand and give it to you that way or you can cal Dr.

Richardson. All | candoisgiveyou - -

| want you to answer my question. You knew a year ago that Dr.
Richardson was not going to be here; am | correct?

When you set this case for trial, we checked and there was a conflict.
These things were planned a year in advance. That's why we moved for a
continuance, which you denied.

And you gppeded it and the Supreme Court denied it.

That's my problem, yes, maam.

And evidently they looked at the fact that you knew a year ago that Dr.
Richardson couldn't be here, didn't you?

One of them agreed with us. And, Judge, | can only do what | can do.
And if there is something else you tel me to do, Il do my best to
accommodate the court.

Get Dr. Richardson here on Friday. You said you'd do what | wanted you
to do, and well have him testify on Saturday morning.

I'll dothebest | can. | cannot tell you that hell definitely be here.
Y ou couldn't tell me anything Monday.

| gave you an honest answer Monday, and I'm giving you an honest one
today.

No, you did not gve me an honest answer. You're not giving mean
honest answer today. | asked you about the Supreme Court ruling and
you told me one person agreed with you. Do you have an order from that
one person?

No, | don't have an order from that one person.



THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

THE COURT:

MR. ROBINSON:

So why did you say that?
Because it was the truth.

But why did you fed it was necessary to say that to me, Mr.
Robinson?

Judge, | can see we're going to disagree. | respect Your Honor, and | will
do whatever | can to accommodate the court and abide by the ruling of
the court. There's nothing more than | can do.

I'll ask you again. Then why did you say to this court that one person
agreed with you? What was the reason for you to say that to me, Mr.
Robinson?

| can't remember the context it came up but thet is an accurate fact.

And what' s the sgnificant of that?

None.

So why did you say it?

| cannot tell you, Judge.

| know you can.

| guessin responding to your questions.

| do understand, Mr. Robinson. You know something, there has not been
a angle quedtions that I've asked you that you have answered directly, not
a sngle one. And we expect witnesses to get on the stand and answer the
question that we direct to them. But how can we do that when | have not
had you this entire case when | asked you a question to give me a direct

answer.

Your Honor, | fed like | have. WEIl just have to agree to disagreel
guess.

| don't know whether we do or not. But | do expect integrity inthe
attorneys getting up here before me.

Y ou have that.



THE COURT: No, dr, | do not, Mr. Robinson. Anytime | ask you a questions and you
can't give me a direct answer, I'm not sure | got integrity or not. Now |
knew when | sad that | woudn't be here Friday exactly what was going to
happen and | could have written it down and it till would have been true
that the moment | said | was not going to be here Friday, you-all would
come in and tell me Dr. Richardson couldn't get here for Saturday.

MR. ROBINSON: Wi, if you believe that youll - -

THE COURT: Can he get here for Monday?

MR. ROBINSON: Yes, And if Your Honor, if you want to put me on the stand or even Dr.
Richardson to - -

THE COURT. He can be here for Monday?

MR. ROBINSON: Yes maam.

THE COURT: Well have hm here on Monday morning. Bring the jury in. | assume
that that means then that |1 don't have to rule on any of these objections.
Well have Dr. Richardson live on Monday morning, and it's absolutely
timely, smply because we are out of term. . . .

18.  After diligent search by the members of this Court, we are undble to locate within the

transcript or other papers provided to us,® the source of Judge Green's anger and vitriol toward

Robinson concerning production of Dr. Richardson.

T9. In his brief, plantiff’s counsd attributes the controversy to his assessment of Robinson

as “difficult and frudrating;” one who “plays with words, refuses to give a sraight answer and

then blames everyone and everything around when their (sc) hand is cdled.” Early in his brief,

plantiff's counsd assures us that we will learn, “through a careful dissection of defense

exhibits, they’ (sc) are playing loose with the facts . . . " Findly, plaintiff's counsd assures

We note that several pages of the transcript which contain relevant discussion were not provided
to us by ether party or Judge Green.

\We take this to mean “Robinson.”
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us that it will “become evident” that the controversy “had nothing to do with the Judge and
evaything to do with a pejuring expert witness who caused his frivolous defense to crumble
before his very eyes”

910. Finding oursdves intrigued by these bold and confident averments from plantiff's
counsal concerning evidence we had apparently missed, we redoubled our effort and agan
diligently searched each page, paragraph and line of the record for the promised evidence of
Robinson’s questioned conduct. We found nothing. Not a single jot nor tittle in the transcript
or exhibits before this Court® demondrated the dightest disrespect or insult from Robinson
directed toward the Court. We found nothing to indicate that Robinson was playing “loose with
the facts” And we found nothing whatsoever to indicate that Robinson's motion was related
to an alleged “ perjuring expert witness.” °

11. Pantff's counsed dams tha after Judge Green stated she would not hold court on
Friday, Robinson “curioudy declared that Dr. Richardson could be avalable — but only on
Friday.” The transcript does not bear out this clam.

f12. Hantff's counsd clams that when Judge Green offered to dlow Dr. Richardsonto
tedify on Saturday, the offer was “inexplicably rebuffed by defense counsd.” Again, the

transcript does not bear out this clam.

8Both plaintiff’scounsd and Judge Green were afforded the opportunity, and indeed encouraged,
to provide this Court evidence of Robinson’s aleged improper behavior.

®Indeed, Plaintiff’ s counsdl presented uswithno evidencewhatsoever of any “lyingwitness.” While
such an inflammatory, unsupported statement (should atria judge improperly adlow it to be made) might
serveto sway ajury, it has no influence here and, if made in bad faith, borders on contempt of court.
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113. Hndly, plantff's counsed dams that Robinson “lacked the requisite respectful tone’
as he “continued to dlege that Dr. Richardson was not available for any other times” We find
no ingance in the record where Robinson ever dleged that Dr. Richardson was available only
on Friday, and a no other time.

14. This litany of unreligble representations by plaintiff'’s counse compes us to placelittle
reliance on his briefs and we drongly urge plaintiff’'s counsd to carefully consder and check
the accuracy of his representations to this Court before sgning them.

915.  In support of his mation, Mr. Robinson cites from the trid transcript other examples
of hodtile satements by Judge Green, induding the following:

JUDGE GREEN: You don't have to suggest to me what to do. | know what to mark for
identification counsdl.

MR. ROBINSON:  No, but he got one of the 1988 that was stamped in the Jackson Bone &
Joint Clinic gamp when the box fill (c) on his foot which | bdieve
depicts dl of hiscaluses(sic), | beievethe 2, 4", & 5™

JUDGE GREEN: Wéll, | don't need your belief. | need an answer to my question. I'll ask
again. Whose medicd higtory did he have? Did he have Dr. Hughes?

* * %

MR. ROBINSON: The Missssppi Supreme Court requires that you put on evidence of a
crime, what you have to show that’s probative of dishonesty.

JUDGE GREEN: Thank you, Mr. Robinson. | missed that in law schoal.
16. The record provides no judtification whatsoever for Judge Green's animosity and
sarcasm toward Robinson. We recognize and endorse a tria judge's duty to control the

courtroom, usng reasonable measures to efficdetly move matters dong and keep over-
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zedous counsd in check. However, the professond obligations of dignity, respect and

decorum is not limited to counsd. Canon 1 of the Code of Judicial Conduct states, “A judge

should participate in edtablishing, maintaining, and enforcing high sandards of conduct, and

dhdl persondly observe those standards so that the integrity and independence of the judiciary

will be preserved.”

Incomplete Record.

17. After the jury returned a verdict for the plaintiff, defendants atempted to obtana

certified record for appedl. In the process, it was discovered that some of the exhibits were

missng. Also missng were portions of other exhibits, pleadings, jury indructions, and the

ggned pretrid order. This led to a hearing on October 14, 2003, before Judge Green in which

she questioned counsd regarding the missng items.  Robinson wanted the logt items in the

record for apped. Some of the items, including the signed pretrid order, could not be found.

This exchange followed:

JUDGE GREEN: Wel, it doesn’'t have to go in. A pretria order is not required. That's my
preference. But no pretrial order has ever been a requirement for a trid.
It just binds the parties.

MR. ROBINSON:  That'stheonly point, Your Honor. That’swhy we warnt it in there,

JUDGE GREEN: Widl, | just sad then we'll have to ded with this, and you said you had an
objection to it.

MR. ROBINSON: I've got an objection to the origind submitted to Your Honor not being
part of the record. | would like it found.

JUDGE GREEN: You've logt your mind, Mr. Robinson. What's the next thing that’s lost?

You want to find it, is that what you're saying? |s that what you're saying,
Mr. Robinson?
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MR. ROBINSON: I'm saying | would like it found naturaly because we would like to have
it for apped. | don't know another way to dtate it. | think Your Honor
would be as concerned as we are that we don't have an accurate record
for appeal. We did not create this problem.

Requests for Transcript of the Hearing

118. The October 14, 2003, hearing on Rantff's Motion to Deem Record Complete

followed over a year and a hdf of exchanges among counsd and the Circuit Clerk’s office

regading the missng items and the appeal record. When plaintiff's counsd noticed the
motion for hearing, Robinson sent an October 8, 2003, letter to the Hinds County Court

Adminigtrator, requesting a court reporter for the hearing.

119. On October 14, 2003 (the day of the hearing) Mdissa M. McCarty, a paralegal with

Robinson, sent another letter to the Court Adminidrator, confirming a voice mal in which

Robinson confirmed that he wished to obtain a copy of the transcript of the hearing.

720. On November 3, 2003, Robinson sent a letter to the Court Administrator, requesting

the transcript.

21. On December 15, 2003, McCarty wrote the Court Reporter and complained of

numerous unreturned messages left with her concerning the transcript.  The letter dso

confirmed a conversation which took place on November 28, 2003, in which the reporter
stated that another 10 to 14 days would be required. This letter again requested the transcript.’®

722.  On December 29, 2003, when Robinson filed the Petition for Writ of Mandamus

seeking recusal of Judge Green, he ill did not have the transcript of the October 14, 2003,

hearing. Robinson statesin his motion:

19The efficient administrationof justi cereguirescooperation, diligenceand professondism, notonly
from lawyers and judges, but aso from court reporters and court administrators.

14



At the start of this hearing, Judge Green asked the undersigned why he wished

a court reporter to transcribe the proceeding. The undersigned advised Judge

Green he wished to mantan a record of the proceeding. Defendants and the

undersigned have, on multiple occasions, requested from the Court a copy of the

transcript of the October 14, 2003 hearing on Plantiff's Motion to Deem

Record Complete, but have yet to receive the same.
923.  Upon receiving the motion, this Court issued an order to show cause why the transcript
had not been provided to Robinson. The court reporter then transcribed the hearing on March
30, 2004, dmogt sx months after the hearing. Judge Green and the court reporter jointly
responded to the “show-cause’ order, blaming the falure to produce the transcript on the style
of the show-cause order. Judge Green dso dated in her response that “there may have been
miscommunication between the petitioners and the court reporters” and that she was
“bewildered that the Petitioners would claim to have repeatedly requested the transcript . . . .
There has been no refusa to produce the transcript. Had the Petitioner brought the oversight
to the court’ s attention, then it could have been handled promptly. . . .”
724. At the time she filed her response to the “show-cause” order, Judge Green had in her
possession for three months a copy of the Petition for Writ of Mandamus (including Exhibit
4 which contained the letters requesting the transcript). Thus, giving Judge Green the benefit
of the doubt concerning Robinson's prior requests, she cetainly was fully aware of the request
for the transcript after reading Robinson's petition.  Yet, nothing was done for months, and
until this Court issued the “show cause” order. Thus, it is Judge Green's bewilderment that is
bewildering. The transcript should have been provided within a reasonable time after it was

requested. It wasn't. Robinson persuasively argues that the failure to provide the requested

transcript is yet another indication of Judge Green’s animosity toward him.
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Judge Green’ s Response to the Petition.
125. In addition to her response to the “show-cause” order, Judge Green filed a response to
the Petition for Writ of Mandamus. Therein, she made the following statement:

Trid judges of a not-traditiond gender and/or hue are not dways well received

by attorneys who prefer more traditiona jurists. Many attorneys take offense

a having to appear before or be subjected to rulings or ingtructions of the cout

(sc). However, | have never had a dtuation where an atorney intentionaly

misrepresented the court’s conduct to an appellate court in an atempt to mdign

the court's character and integrity. Any and al responses by the court, the

petitioning attorney, or any attorney for that matter, are directly responsble

(sc) to the attorney’ s conduct, misconduct or failures.
726. Judge Green then implores us to read the “full transcript submitted by the petitioners
in the context of pretrid hearings that petitioners chose not to request court reporters.” She
asks us to “condder the motives or lack of motive of the judge, as wdl as those of the
Petitioners.” She further characterizes Robinson's averments as “fdse dlegaions’ and efforts
a “inimidation, harassment and retdiation” agang the court. She dates that the clams “are
without merit, are frivolous, and should be dismissed.” She accuses Robinson of “evasiveness
in response to the court’'s inquiry.” She clams to be frustrated at Robinson’'s “tactics and
misrepresentations  to  the court.” She accuses him of using “quedionable tactics’ in
“manufecturing a case for recusad by the court,” and in “Solidting or entertaining unfounded
dlegations.”
727. Other than these broad-brush, unsupported attacks on Robinson, Judge Green does not
respond to the specific issues raised by Robinson. Nor does she direct us to a single instance

of “fdse dlegations,” “intimidation,” or “evasveness” If such conduct occurred, there is no

suggestion of it in the record presented to us.
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ANALYSIS
128. For the sake of darity, we point out that judges and lawyers are not required to like each
other. They are, however, required to maintain a reasonable level of respect, decorum and
professonal courtesy. This Court has a solemn duty “to guard jedloudy ‘the public’s
confidence in the judicia process” Dodson v. Singing River Hosp. Sys., 839 So. 2d 530, 534
(Miss. 2003) (quoting Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 864, 108
S. Ct. 2194, 100 L. Ed. 2d 855 (1988).
129. Lawyers are expected, even required, to represent ther dients with zeal and passon.
This sometimes leads to particularly aggressve statements made on the spur of the moment,
in an effort to atain for the client every permissble advantage and gain.
130.  Judges are expected to control the courtrooms and move cases along, so that respect
for the judiciary and the legd sysem is maintaned. Sometimes, frudtration and impatience
are brought on by the judge's perception of how attorneys could better handle matters before
their court. An attorney’s attempt to properly represent his or her client can, on occasion, be
viewed by a trid judge as an atempt to delay or obfuscate. When this happens, trial judges
have litle time to fully analyze the motives of lawyers. The naturd reaction of dl but the most
disciplined judges will sometimes lead to displays of anger, frudration and surprisng
vocabulary. This often will result in the appearance of persona animodty which, in turn, can
provoke fear of prejudice.
131. But demondrating that a lawyer was overly aggressive, or that a judge was grouchy,
irritated and less than circumspect in sdection of vocabulary, has litle to do with proving

impatidity. Rardy do judges dlow ther frudration, anger, impatience and irritation to
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influence the dispensation of justicee  However, recusd is required if a persona tenson
between a lavyer and judge would lead a reasonable person to question whether the judge
would have a persona bias or prejudice concerning the lawyer’s client. See Davis v. Neshoba
County Gen. Hosp., 611 So. 2d 904, 906 (Miss. 1992).
132. We are now left to sort through this unpleasant series of events and determine whether
Robinson has met the burden necessary for recusal of Judge Green, not only in the Clein case
which has aready proceeded to trid, but in dl cases in which he is counsd and Judge Green
isthetrid judge.
133. The oath of office taken by dl trid judges, including Judge Green, requires that judges
“adminiger judice without respect to pesons” and that they “fathfully and impartidly
execute and perform” dl of their duties.
134. The Code of Judicid Conduct which guides the behavior of judges requires recusal “in
proceedings in which ther impartidity might be questioned by a reasonable person knowing
dl the circumdtances . . . .” Canon 3(E)(1). This is 0, even if none of the specific reasons for
recusd cited in the Canon gpply. Comment, Canon 3(E)(1).
1135. This guiddine was applied by this Court in McFarland v. State, 707 So. 2d 166 (Miss.
1997), which held:
A presumption exids tha the judge, sworn to adminiger impartid judtice, is
qudified and unbiased, and where the judge is not disquaified under the
conditutiond or datutory provisons, the propriety of his or her dtting is a
guestion to be decided by the judge, and is subject to review only in case of

manifest abuse of discretion.

Id. a 180 (citations omitted).
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136. In conddering recusal motions, this Court will not look exclusvely a theincidences
complained of, but mug take into account dl of circumstances. Dodson, 839 So. 2d at 534.
We agree with a court from a sgter date that, in viewing al circumstances, recusa is required
only where the judge's conduct would lead a reasonable person, knowing all the circumstances,
to conclude that the “prejudice is of such a degree that it adversdly affects the client.” Town
Centre of Ilamorada v. Overby, 592 So. 2d 774, 775 (Fla. Dist. Ct. App. 1992).

137. In the case sub judice, we have no conditutiona or statutory clam for recusa. Thus,
the matter is It to Judge Green to determine whether she should recuse, and this Court will
not reverse her decision, absent manifest abuse of discretion.

138. Nevertheless, the record before us cdealy demondrates that Judge Green entertained a
high degree of hodility toward Robinson and that her conduct during the exchange regarding Dr.
Richardson's avalability to tedify was not an isolated loss of temper. Later, in proceedings
regarding the misplaced exhibits and agan when Robinson made a routine request for a court
reporter, Judge Green's animosity continued and appeared to increase.  While we do not know
the reason for this demeanor on her part, nothing in the record, in the briefs of the plaintiff, or
in Judge Green's responses indicate any actions on the part of either Robinson or his co-counsd
suggesting that her actions were responsive to improper conduct on their part. When invited to
explan the circumgtances, Judge Green made conclusory dlegaions, including those of racid
and gender pregjudice, which are totally without support in the record.

139. In spite of the leeway given judges in the manegement of ther courts, here we find
nothing before us which would explan Judge Green's conduct. We further find that her

continued hodtility even beyond the trid to post-trial efforts to obtain an accurate record is such
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as to cause a reasonable person aware of al the circumstances to question whether Robinson's
clients can get a far heaing in her court. Additiondly, her totaly unsupported and reckless
charges of gender and racid prgudice pulled from thin ar were totaly ingppropriate and are
further evidence of her hodtility.

140. For reasons we need not discuss here, it has not been this Court's practice to grant
prospective recusal, and we dedine to do so now. We shdl review any request for recusa in
future cases on a case-by-case basis.

41. IT IS THEREFORE ORDERED that the petitions are granted to the extent that they seek
the recusa of Circuit Judge Tomie T. Green in each of the seven pending cases in which Stuart
Robinson, Jr. is attorney of record and Judge Green is recused in these seven cases.

1. David Alexander Clein vs. Kendall T. Blake, M.D. and Jackson Bone & Joint Clinic, LLP;
251-97-1003 CIV

2. Lee Perry vs. National General Insurance Company, et al; 251-00-520 CIV

3. Cheryl Havard v. Michad G. Dulske, M.D., Capital Orthopaedic Clinic, P.A., Mississippi
Surgical Center Limited Partnership and Mississippi Surgical Center Inc.; 251-01-105 CIV

4. Sheila Sanders v. American National Life Insurance Company of Texas and James Marks,
F.N.P.; 251-01-1311CIV

5. James Robert Prince v. The Sate of Mississippi, Mississippi Bureau of Building and Real
Property Management, Mississippi Department of Finance and Administration and Joe Does
1 through 50; 251-02-541 CIV

6. The Wrongful Death Beneficiaries of Harold Rogers, Deceased v. James D. Polk, M.D.,
James Marx, Nurse Practitioner, and Baptist/Richland Primary Care Center, P.A., Unnamed
Known Physicians and Nurses, 251-02-1764 CIV

7. Deborah Dixon vs. Michael Dulske, M.D. and Capitol Orthopaedic Clinic, P.A.; 251-03-
407 CIV
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2. IT IS FURTHER ORDERED that the petitions are denied to the extent that they request
Judge Green'srecusd in dl future cases in which Robinson appears as counsd.

743. SO ORDERED, thisthe 23" day of March, 2005.

/9 Jess H. Dickinson
JESS H. DICKINSON, JUSTICE,
FOR THE COURT

EASLEY AND GRAVES, JJ., WOULD DENY. DIAZ, J.,NOT PARTICIPATING.
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